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'"T^HE following sketch was written in fulfilment of a promise made 
'■' to the Clerk of the House of Representatives, for insertion in 
memorial volumes concerning the State Institutions and Grovemment, 
prepared imder his editorship. It is only entitled to separate publica- 
tion as containing in connection facts brought out from many separate 
hiding-places in old sources of information. It is a sketch without pre- 
tension to completeness. 

R. R. B. 
May, 1882. 
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THE SENATE. 



CHAPTER I. 

Provisions of the First Charter. — Court of Assistants. — Oen- 
eral Court, — Governor^ Deputy Governor^ Assistants^ and 
other Officers^ how chosen, — AU Ijegislative and Judicial 
and Many Executive Functions reposed in the General 
Court. — Other Powers gradually eliminated and Ijegislative 
retained. — Separation of the Departments of Government. — 
Whole People participated in Legislative and Judicial 
Power in the Beginning. — Our Government the Growth and 
Perfection of a Principle existing from the Beginning. — 
Powers given to Towns to send Deputies. — Attendance by 
Deputy or Whole Body of Freemen optioned at first. — 
General Court sat as One Body. — Deputies retired for Con- 
sultation. — Controversy between Mrs. Sherman and Captain 
Keayne. — The Question whether the General Court consti- 
tuted One Body to act by Majority^ or whether Assistants 
and Deputies had a Negative Vote upon Each Other. — 
Winthrop^s Views and Arguments J-^Reference of the Qites- 
tion to the JElders; their Decision. — Two Branches in Fact. 
— The Next Step inevitable; Separation emd Two Branches 
in Form. 

IE Charter granted by King Charles the First, by 
which the Governor and Company of the Massachu- 
setts Bay, in New England, were established as a 
" body corporate and politique," provided that there should 
be "one Governor, one Deputy Governor, and eighteene 
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Assistants of the same company/' to be elected yearly by 
the freemen of the company. It further provided, — 

^ That the said Governor, Deputie Goveraor, and Assistants of the 
saide Company, for the tyme being, shall or maie once every moneth or 
oftener at their pleasures, assemble, and houlde, and keepe a Courte or 
Assemblie of themselves, for the better ordering and directing of their 
affaires. I And that any seaven or more persons of the Assistants, 
togither with the Governor or Deputie Governor, soe assembled, shalbe 
saide, taken, held, and reputed to be, and shalbe, a full and sufficient 
Courte or Assemblie of the saide Gompany for the handling, ordering, 
and dispatching of all such buysinesses and occurrents as shall, from 
t3rme to tyme, happen, touching or concerning the said Company or 
plantacon." I 

Further,— 

** And that there shall or maie be held and kept by the Governor or 
Deputie Governor of the said Company, and seaven or more of the 
said Assistants, for the tyme being, vpon every last Wednesday in 
Hillary, Easter, Trinity, and Michas termes respectivelie for ever, one 
greate, generall, and solempe Assemblie, which four Generall Assem- 
blies shalbe stiled and called the Foure Greate and Generall Courts of 
the saide Company : In all and every or any of which saide Greate and 
Generall Courts soe assembled. Wee Doe, for vs, our heires and sue- 
cessors, give and graunte to the said Governor and Company, and their 
successors, That the Governor, or, in his absence, the Deputie Gov- 
ernor, of the saide Company for the tyme being, and such of the Assist 
ants and freemen of the saide Company as shalbe present, or the greater 
number of them soe assembled, whereof the Governor or Deputie Gov- 
ernor and six of the Assistants, at the least to be seaven, shall have full 
power and authoritie to choose, nominate and appointe such and soe 
many others as they shall thinke fitt, and that shall be willing to accept 
the same, to be free of the said Company and Body, and them into the 
same to admitt, and to elect and constitute such officers as they shall 
thinke fitt and requisite for the ordering, mannaging, and dispatching of 
the afi^res of the saide Governor and Company and their successors. 
And to make lawes and^ordinnces for the good and wel^e of the saide 
Company, and for the government and ordering of the saide landes 
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and plantacon, and the people inhabiting and to inhabite the same, as to 
them from tyme to tyme shallbe thought meete. Soe as such lawes and 
ordinances be not contrarie or repugnant to the lawes and statuts of this 
our realme of England." 

The Charter further provided that the Governor, Deputy 
Governor, Assistants, and all other officers of the Company, 
should be chosen on the last Wednesday of the Easter term, 
in every year in the General Court, " by such greater parte 
of the said Company for the tyme being then and there 
present as is aforesaide." This was strictly an election by 
the whole body of the freemen.* 

Under these provisions of the Charter, all legislative and 
judicial functions, a^ many also of an executive character, 
were reposed in the General Court; while the Governor was 
created a member of it, and, in the working of the govern- 
ment under the Charter, his power and influence, which were 
great, were largely exerted through it. The General Court 
established by this instrument was thus more than the foun- 
dation of our Legislature ; one after another the powers and 
duties not legislative have been eliminated, until the General 
Court, which has succeeded and grown out of the original, 
retains those of a legislative nature only. 

The General Court, comprising at the beginning the entire 
body of the people, possessed at that time, upon principle, 
the power of elimination, and after it ceased to comprise the 
entire body it exercised the same power ; so that in process 
of time it worked itself free to a considerable extent toward 

• The General Court oomprising the entire body of the freemen, a rote by majority 
of those assembled is a vote of the freemen. When afterwards (May 14th» 1634) pro- 
Tiflton was made for sending deputies to the General Court, the election of magis- 
trates and other officers, "wherein," as tiie record says, « eny freeman is to gyre his 
owne yoyce," was excepted from the business over which the deputies had power, and 
the election remained as before witti the freemen. 
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one department of government, and established other pro- 
vision for the other departments. In other words, it began 
and partly completed the process of resolution, which, by 
shorter and more violent methods, has now resulted in the 
separation of the several departments, so familiar, and, as we 
believe, so perfect. 

For it must not be forgotten that our freedom and the 
frame of civil society, which gives it, as we believe, protec- 
tion and prosperity, are the growth and perfection of princi- 
ples transmitted from one century to another through many 
generations, but containing, even from the beginning, the 
seed of its present fulfilment. To trace the present through 
the past into the remoter past, is a grateful study to every 
lover of our institutions. From this also promise inay be 
gained and clear hope of the future. 

The whole body of the people thus participated in the 
exercise of all legislative and judicial power in the begin- 
ning,* and undoubtedly the General Court sat in one body. 
Whether it constituted a single body in legal effect, so 
as to act by a majority of the whole number of members 
present (otherwise than in the elections provided for by the 
Charter), will be considered hereafter. The sessions of the 
General Court provided for in the Charter were four in 
number, at Hilary, Easter, Trinity, and Michaelmas. 

Besides the General Court, provision was made in the 
Charter for a Court or Assembly of the Governor, Deputy 
Governor, and Assistants, monthly or oftener. This assem- 
bly was termed the Court of Assistants, its action was given 
the same force as if taken by the General Court, and its 
object was to afford provision for the transaction of affairs 
ad interim the sessions of that Court. The idea was two- 

*See Ch. J. Parker's observationB in Gommonwealtli v. Holmes, 17 Mass. 339. 
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fold : the Colony should not be without constant provision 
for the transaction of its affairs, and, if errors were com- 
mitted by those in charge, the opportunity for remedy and 
reversal was close at hand in the frequent sessions of the 
General Court. The idea of a commercial company like the 
East India Company pervading the Charter, as well as that 
of a Colony to found a State, the powers and situation of 
the Court of Assistants was not in theory unlike those of 
the directors of a modern corporation, but in practice the 
vigilance of the whole body of the freemen bore no resem- 
blance to the want of attention of modem shareholders. 

It is obvious that, with the increase of population, a gen- 
eral assembly of the entire freemen would soon become im- 
practicable. It is not unnatural, therefore, to find a record 
in Winthrop*s Journal that notice having been sent out for 
the General Court for May 14th, 1634, the freemen deputed 
two of each town to meet and consider such matters as were 
to come before that court, " who having met, desired a sight 
of the patent, and conceiving thereby that all their laws 
should be made at the General Court, repaired to the Gov- 
ernor to advise with him about it. . . . He told them that 
when the patent was granted the number of freemen was 
supposed to be (as in like corporations) so few as they might 
well join in making laws ; but now they were grown so great 
a body, it was not possible for them to make or execute laws, 
but they must choose others for that purpose." This was 
the first suggestion of representation. It came from Win- 
throp, whose foresight saw that some change of method 
would soon be indispensable, and whose comprehension 
sought in such change to preserve the principle guaranteed 
by the Charter. It has been supposed that the first delegates 
sent by the freemen to the General Court were the twenty- 
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four persons whose names appear in the record of this meet- 
ing of the General Court;* and yet the first vote in the 
General Court, allowing representation by deputies, was 
passed at the same court, and is as follows : — 

" It shalbe lawful! for the ffreemen of euy plantacon to chuse two or 
three of each towne before euy Genall Court, to conferre of & p pare 
such publ busines as by them shalbe thought fitt to consider of att the 
nexte Genall Court, & that such psons as shalbe hereafter soe deputed 
by the ffreemen of [the] seuall plantacons, to deale in their behalfe, in 
ye publique a£Fa)rres of the comonwealth, shall haue the full power & 
voyces of all the said ffreemen, deryved to them for the makeing & 
establishing of lawes, graunting of lands &c & to deale in all other 
affaires of the comonwealth wherein the ffreemen haue to doe, the matter 
of eleccon of magistrates & other officers onely excepted, wherein euy 
freeman is to gyve his owne voyce." 

From this time, representation of the freemen, instead of 
the attendance of the freemen, began. At the beginning, it 
was optional with the towns to attend by all the freemen or 
by deputy, and by two deputies or three. Doubtless, the 
deputies sat in the same body with the Governor and Assist- 
ants. The tendency was, however, that the deputies should 
act in concert. Upon many questions, their views and action 
would naturally be opposed to those of the assistants. They 
were accustomed, it seems, to retire for consultation, and 
upon joining the Assembly again some of their number would 
speak for them. In this sense, several are mentioned in the 
record as their " Speakers." Soon questions arose which in- 
volved a consideration of the relations and respective powers 
of the assistants and deputies, the solution of which had 
much to do with the shaping of subsequent events. One of 
these questions arose from a great controversy between a 

•Savage's note to 1 Winthrop, 130. 

• Washbiini's Judicial History of Mass., 18. 
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Mrs. Sherman and Captain Keayne about a stray sow, as to 
which, after some days spent by the General Court in exam- 
ining witnesses and discussion, two magistrates* and fifteen 
deputies voted for the plaintiff, and seven magistrates and 
eight deputies for the defendant. The question thereupon 
was whether, a majority of the whole number having voted 
for the plaintiff, he had prevailed, or whether a majority both 
of magistrates and assistants was necessary to entitle him to 
prevail. It was in effect the question whether the General 
Court constituted one body to act by majority, or whether 
magistrates and deputies had a negative vote upon each 
other, and thus, though sitting together, constituted in reality 
two bodies. The deputies took the former view, the magis- 
trates the latter. The question was apparently mooted for 
some time, and was at times discussed with heat. Governor 
Winthrop was especially pronounced in his view, and argued 
the question, as we may judge, with great strength. " The 
matter was of great concernment," he argued, " even to the 
very frame of our Government; it [the construction for 
which he contended] had been established upon serious con- 
sultation and consent of all the elders ; it had been continued 
without any inconvenience or apparent mischief these four- 
teen years," and should not be changed upon " a sudden." 
This argument was replied to, aind Winthrop wrote a rejoin- 
der, which was circulated among the people. In it he under- 
takes a critical examination of the Charter, and founds his 
argument upon it, especially upon the language "whereof 
the Governor or Deputie-Governor and six of the Assistants, 
at the least to be seaven." This, he says, states the " acting 
power " of the magistrates, and not merely the presence nec- 
essary to constitute a quorum, which is otherwise provided 

*This word is used as applicable to the Goyemor, Deputy Goyemor, or Assistantfl. 
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for in the Charter, and is the Governor, or Deputy Governor, 
and seven Assistants. He reasons also from the fact that 
the form of proviso above quoted is used in other commis- 
sions or patents where a negative vote had been exercised 
without question, as in commissions of Oyer and Terminer, 
which associate others with the Judges of Assize, but give 
the latter a negative vote. 

It clearly appears, therefore, that Winthrop undertook to 
maintain that two legislative bodies were provided for in 
the language and by the terms of the Charter; and that 
from the beginning this was of the essence of the Govern- 
ment. As he speaks also of this being continued in practice 
for fourteen years, he doubtless means that while magistrates 
and freemen had sat together apparently as one body, yet 
that the affirmative vote of each had been considered neces- 
sary to the passage of any measure. 

It appears that the argument in favor of this view carried 
such weight that, after consideration, and after the heat of 
the controversy had subsided, the party which had taken 
the opposite view relinquished it, and there was general 
acquiescence. And, to confirm the conclusions arrived at 
as the result of the discussion, a vote was passed at the 
General Court, March 3d, 1636-36, providing that "noe 
lawe, order, or sentence shall passe as an act of the Court, 
without the consent of the great' pte of the magistrates on 
the one pte & the great' number of the deputyes on the 
other pte." 

Other questions arose, as to the power of the Court of 
Assistants in the interval between the sessions of the General 
Court, as to the right to exercise executive power [the 
question was from whom the sergeant-major general should 
receive instructions], as to the limit and exercise of judicial 
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authority, both origuial and upon appeal. Evidently no 
tribunal existed for the settlement of such questions short of 
the entire body of the people, as all judicial power was 
lodged in one or the other or in both of the contending 
parties. Discussion, reason, and a disposition to arrive at a 
proper solution might be relied upon, as in the case of the 
negative vote. But the proposal was made and accepted to 
submit these questions to the determination of the Elders. 
This submission* was satisfactory to both sides, and both 
sides accepted it cheerfully. 

The decision rendered presented a comprehensive state- 
ment of the powers and relations of all concerned in the 
government, and was in substance that legislative power was 
given, as to the Governor and Assistants, so also to the 
freemen assembled in General Court; that consultive or 
directive power is granted in the same manner to both ; that, 
as to judicial power, its ordinary administratipn was granted 
to the magistrates, but its administration upon appeal, or for 
the removal of officers, was with the General Court, and 
that whatever power was possessed by the freemen was 
possessed by the deputies also, so far as delegated to them 
by order of law, that in the vacancy of the General Court 
the magistrates or Court of Assistants were the standing 
council of the Commonwealth, and had power to act in all 
cases subject to government. 

The issues raised at this early day presented questions the 
sides of which would lead to very different results. They 
involved the question of two legislative branches, the bal- 
ance which they give, the checks which they impose, and 
the whole subject of the proper division and separation of 
the executive, legislative, and judicial departments. One 

* Hutchinson calls it a reference. 
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cannot help attributing their thorough discussion and peace- 
ful solution to the same spirit and qualities of temper and 
character which have actuated their descendants in the 
settlement of vital questions since.* 

The next step was inevitable. If the magistrates and 
deputies were really distinct bodies, convenience and every 
reason indicated that they should sit apart. Indeed, for a 
long time, the deputies had held their consultations apart, 
retiring for this purpose. The final separation took place 
pursuant to the vote of March 7th, 1643-44, which is as 
follows: — 

" Forasmuch as after long experience wee find divers inconveniences 
in the mann' of o' p'ceeding in Co'ts by ma*"*" & deputies siting 
together, & accounting it wisdome to follow the laudable practice of 
other States who have layd groundworks for government & order in the 
issuing of business of greatest and highest consequence, 

" It is therefore ordered, first, that the magistrates may sit and act 
business by themselves, by drawing up bills and orders w*'^ they shall 
see good in their wisdome, wh. haveing agreed upon, they may p'sent 
them to the deputies to bee considered of, how good and wholesome 
such orders are for the country, & accordingly to give their assent or 
dissent, the deputies in like mann^ sitting a p't by themselves & con- 
sulting about such orders & lawes as they in their discretion & expience 
shall find meete for comon good, w<*^ agreed upon by them, they may 
p'sent to the magistrats, who according to their wisdome haveing 
seriously considered of them, may consent unto them or disalow them ; 
& when any orders have passed the appbation of both ma*"*** deputies, 
then such orders to bee ingrossed, & in the last day of the Court to be 
read deliberately & full assent to bee given; pvided, also, that all 
mattrs of iudicature w^ this Cort shall take cognisance of shalbee 
issued in like manner." 

Thus the two branches were established in form as well 
as in fact. 

* Compare the spirit inwliieli these old fundamental questions were settled with 
that which animated the people and Congress in referring the settlement of the 
Presidential issue of 1876 to the Electoral Commission. 
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CHAPTEB n. 

Two Independent branches have since continued. — deceptions. — 
Pr(yvisions of the Second Charter respecting the General 
Court. — Heligious Toleration guaranteed by the Second 
Charter. — In Every Other JRespect the Liberty of the People 
abridged, — Governor and Other Officers appointed by the 
King. — The Councillors chosen by the General Court. — 
The Governor* s Negative upon Elections. — AU Laws sent to 
England for Approval. — Disuse of the Word ^^ Assistants.^'' 
— Independent Judicial System now organized. — Probate 
Jurisdiction conferred upon Governor and Council. — Func- 
tions of the Council. — Tlie Crown attempts to change the 
Character of the Council as a Means of coercing the Colony. 
— Ths Act for regulating the Government of the Province 
of Massachusetts Bay. — Mandamus Councillors appointed 
by the King. — Great Opposition. — No General Court ever 
assembled of which they formed a Part. — Most of the Num- 
ber declined the Office. — On this Act arose ^^The Conflict of 
the American Hevobction.^^ — Toum Meetings prohibited by 
the Same Act. — Hue Last General Court under Royal 
Authority. 

The two branches thus established have never ceased to 
exist, with the exceptions mentioned below, each inde- 
pendent of the other, and each having a negative upon the 
other, to the present day, in the Legislature of Massachu- 
setts. The first exception covers that portion of the 
interval between the revocation of the first Charter in 
1692, when the government was exercised by Dudley and 
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by Andros, under commissions from the King, with arbi- 
trary power. As soon as the people had expelled Andres 
from the Government and taken it into their own hands 
they organized a General Court with two branches, as a 
part of the Government which they established and main- 
tained while the question of their permanent government 
under a new Charter was pending. The second exception 
covers the period between October 7th, 1774, and July 19th, 
1776 ; the dates respectively of the assembling of the first 
and the dissolution of the third and last Provincial Con- 
gress, which sat as one body. It was provisional only, and 
will be referred to hereafter. 

The new Charter, embracing Plymouth Colony as well as 
Massachusetts, the Province of Maine, and the territory 
called Nova Scotia, provided for a General Court, to be 
held on the last Wednesday of May, yearly, to be composed 
of the Governor, the Council of Assistants, and Deputies 
chosen by the freeholders. Under this Charter, the Gov- 
ernor, Deputy Governor, and Secretary were to be appointed 
by the King, the Council or Assistants chosen by the Gen- 
eral Court, and the Deputies, who should themselves be 
freeholders, chosen in their respective towns and places 
by freeholders having a freehold estate in land to the 
value of forty shillings yearly, or other estate to the value 
of forty pounds, at least. It is beyond the scope of this 
article to compare the two Charters generally, but one 
cannot fail to think how much more unqualified were the 
liberties secured by the first than those granted by the 
second.* It is a singular fact, and one the solution of 
which must be sought elsewhere than in the characters of 

*"The old Charter which had nothing of royalty in it/' wrote Governor Bernard 
to Hillsborough. Bancroft, 6 : 196. 
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the two monarchs, that the paper to which our ancestors 
clung with tenacity as embodying their liberties, which 
contained, as they believed, the germ of freedom in the 
sense in which Hampden used the word, and which later 
in the revolution against the mother country in 1776 our 
fathers kept in mind as the guaranty of rights which had 
never ceased to be theirs, came from the corrupt, narrow, 
and intolerant Charles, and not from the enlightened, 
liberal, and great William. In one respect only was the 
Charter of William and Mary an advance upon that of 
Charles: it provided in terms that liberty of conscience 
shoidd be allowed in the worship of God to all Christians 
inhabiting the Province, — " except Papists." Even in 
respect to this, the fact that the colonists had included 
members of the Church of England in the exclusion of all 
but their own faith doubtless was the immediate cause of 
the insertion of the guaranty. In every other respect the 
ancient freedom was abridged, and the colonists were put 
in restraints, under which they chafed until the revolution 
at last introduced them into the full development of that 
liberty of which the old Charter gave them the foretaste. 
The right to elect their chief magistrate was taken away ; 
the Governor was given a negative, not only upon laws 
made by the General Court, but also upon "elections 
passed" by them, so that in the election of Speaker of 
the House of Representatives, even, it was the custom to 
present the speaker-elect to the Governor for his approval;* 
and, more sweeping than all, all laws were to be sent to 
England for approval or disallowance. Surely under this 
instrument Massachusetts had become a Province instead 
of a Colony! 

*This was required by the ** Explanatory Charter" of G«orge I. 
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It will be observed that, in speaking of the first branch, 
the words " Council or Assistants " are used in the Charter 
as alternative. In the records after this time the former 
word comes oftener into use, and in common use this may 
be presumed to have been the case, so that instead of ** Gov- 
ernor and Assistants " the general phrase became ** Governor 
and Council." Courts of Judicature had now been estab- 
lished, and under the second Charter a complete judicial 
system was organized, independent of the General Court or 
of either branch of it, except in matters of probate and 
administration upon estates of deceased persons. As to 
this subject, jurisdiction was conferred by the Charter upon 
the Governor and Council. This branch of the Govern- 
ment, then, under the second Charter, was co-ordinate with 
the Deputies or Representatives in legislative matters, and 
possessed in addition advisory and executive powers, the 
Council forming the associates of the Governor, so far as 
occasion required their advice and precedent allowed their 
participation in executive duties.* The practice as to 
such participation, in the state of things then existing, 
was doubtless more or less elastic, and varied with the 
arbitrary or liberal tendency of the Governor. In sub- 
stance, the Council occupied the position of the Assistants 
under the first Charter, shorn of judicial power except in 
probate matters, and without power or duty to sit as a 
General Court in the interval between the sessions of that 
Court. 

I /In all the events which led to the American Revolution, 
the Council never became an instrument of tyranny nor 



* Vide the two capacities of the Ck>ancil spoken of in Opinion of Justices, 126 
Mass. Bep. 686. 
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joined with the Ministry and Provincial Governor in their 
acts of oppression and the deprivation of rights. ' 

The last considerable service rendered by the Council was 
one which we may remember with pride. When Governor 
Gage announced to it that two regiments were expected, 
and desired quarters prepared for one of them within the 
town, the Council referred him to the Act of Parliament 
which required soldiers to be quartered in the barracks, 
which were ample at Castle William ; and, under the lead 
of the intrepid James Bowdoin, one of their number, the 
Councillors would not yield, but gained a moral victory, 
standing by the law against the very persons who attempted 
to enforce parliamentary authority.* I 

We have seen that while under the first Charter the 
Assistants were chosen directly by the freemen, under the 
second they were chosen by the General Court. They were 
thus, in mode of election, one remove further from the 
people. At last, another change was attempted by the 
Crown. Although, under the new Charter, the Governor 
appointed by the Crown had a veto upon legislative acts, 
and although all acts were to be transmitted to England 
for approval by the Sovereign himself, and ceased to be 
operative upon his disallowance, this control by no means 
satisfied the Ministry at the time it had resolved upon the 
coercion of the colonies. One act after another, designed 
to enforce submission, became additional and cumulative 
ground for throwing off allegiance. Among them was the 
act "For the better regulating the Government of the 
Province of Massachusetts Bay," an act which undertook 
to change the essential framework of the government of the 

•Bancroft, 6: 204. 
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Province in total disregard of the Charter. There was no 
attempt to revoke the Charter by proceedings at law, as in 
the case of the first Charter; it was proposed to set aside 
its provisions by a simple Act of Parliament. This act was 
passed early in 1774, and was to take effect August 1st in 
that year. It was part of an attempt to reduce the General 
Court to submission, and was aimed at the power of the 
people to select their own legislators. It provided, among 
other things, that the Councillors should be appointed by the 
King, and should serve during his pleasure. The number 
was not to exceed thirty-six, nor be less than twelve. The 
preamble recited that the method of electing councillors 
provided by the Charter was "ill adapted" to the plan of 
government established in the Province, and that it had 
"become absolutely necessary" to change it to secure the 
preservation of good order there. A council selected by the 
people, or by the representatives of the people, could not 
indeed be relied upon to perform the work the Ministry then 
had in hand. Under this act the King appointed thirty-six 
Councillors by mandamus. Such a measure could not fail 
to arouse to its highest pitch the storm of opposition which 
had been gathering against the repeated acts of oppression 
by the government. No name became more odious in Massa- 
chusetts than that of Mandamus Councillor. No General 
Court ever assembled of which these appointees were mem- 
bers. Many of their number, from their own patriotism, or 
awed by the popular indignation, refused to qualify; others, 
who accepted, were forced to retract. Timothy Paine, one 
of the number, was compelled to walk, hat in hand, through 
the ranks of two thousand patriots on Worcester Common, 
and read to the multitude the written resignation of his 
seat; and the spirit with which his case was treated was that 
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which animated the public as to all. Fourteen only accepted 
and retained the appointment.* It remains to the credit of 
the General Court that the attempt to change the character 
of this branch was rendered futile by the deep-rooted adher- 
ence of the inhabitants of Massachusetts to a government 
which should be of the people. The country, says the his- 
torian, might have indemnified the East India Company for 
the loss of the tea, might have borne the tax, or, by impor- 
tunity, obtained its repeal ; but on the act designed to take 
away the right to elect the members of the upper branch 
"arose the conflict of the American Revolution."! How 
significant it is, also, that the same act which undertook to 
change the character of this branch prohibited the holding 
of town meetings, except for the election of oflBcers, unless 
upon special leave granted by the Governor, and also trans- 
ferred the selection of jurors from the selectmen of towns to 
the sheriff. These measures were fit companions to stamp 
out rights inherent and solemnly guaranteed by charter. 

The General Court was dissolved at Salem, January 
17th, 1774, by the proclamation of Governor Gage ; and it 
never sat again under royal authority. The formula " God 
save the King," with which this proclamation ended, was 
announced for the last time in the General Court of 
Massachusetts. 

The history of the body corresponding to the Senate of 
Massachusetts, though under a different name, and exer- 
cising in addition to the present functions of that body 
others widely different, has been so far traced. As one 
of the two branches essential under the true construction 



^Journals of the Provincial Ck>ngre88e8 of Massaclrasetts (printed 1838), p. 36, 
note. 

tlBancroft,7:'97. 
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of the first Charter according to Winthrop, it existed from 
the beginning; it continued under a different form of 
election, but still elected by the representatives of the 
people, under the second Charter; and the attempt at 
length to substitute for it a body of men appointed by the 
King was one of the last instances of the deprivation of 
rights which produced the American Revolution. 
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It remains to speak of the Senate as a part of the State 
government of Massachusetts. In October following the 
dissolution of the General Court by Gage, the first Pro- 
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vincial Congress assembled at Salem. It sat as one body, 
and was designed to exercise such temporary authority as 
was necessary for the maintenance of public order, and to 
sustain those in arms until a permanent government should 
be established. Independence had not yet been declared; 
it was by no means clear that it would be. The inhabi- 
tants had resisted the government sought to be forced 
upon them and had cut loose from that, but whether their 
resistance would end in securing. their rights without sever- 
ing allegiance to the mother country was unknown. The 
State was in the midst of a war which was to determine 
its future condition; it was in no situation to settle its 
final political institutions, or to act as if they were estab- 
lished. Meantime, the Provincial Congress — twice dis- 
solved and re-assembled that there might be a fresh 
representation of the people — sat rather as a general com- 
mittee of safety than as a legislature. But the people 
were so educated in the practice of government that the 
necessary and ordinary functions went on, especially in the 
towns, without authority or direction from any higher or 
central power. From the sustaining and spontaneous aid 
of the towns, the Revolution drew its first life. 

Before the Declaration of Independence, however, and 
while it was still uncertain whether the final step of sep- 
aration would be taken, partly upon the advice of the 
Continental Congress given to the Provincial Congress, at 
its request, the people re-established the General Court. It 
was not now the General Court of the Province of Massa- 
chusetts Bay, but the General Court of Massachusetts Bay. 
Its first session was at Watertown, beginning July 26th, 
1776, seven days after the last Provincial Congress. It 
contained the two branches, the Council and the Repre- 
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sentatives, and did not differ in its modes of proceeding 
from those which had preceded. The government was still 
incomplete: there was no governor, nor was there any 
organic law.* The General Court at this time must be 
considered as a provisional means of securing the public 
welfare, as nearly an^alogous to previously existing forms as 
might be, pending the settlement of the ultimate govern- 
ment. It at least signifies favorably for the self-control of 
our ancestors, that they remained longer in this condition 
than the inhabitants of any other State, and were in no 
haste to change it. 

Massachusetts was the last of the original States to adopt 
a constitution. In May, 1777, the General Court, sitting 
for temporary government, as has been stated, passed a 
resolution recommending the several towns to send to the 
next General Court representatives empowered not only to 
transact the ordinary business, but also in one body with 
the Council to frame a constitution for permanent govern- 
ment. Accordingly, at the session of the General Court 
for 1777-78, a Constitution was framed by the two branches 
sitting in convention, and was submitted to the people, but 
it was overwhelmingly rejected. 

The provisions of the rejected Constitution are interesting 
as forming a step in the progress of our organic law. It 
made no advance, however, toward a clear division between 
the executive and legislative departments, and the separa- 
tion of the bodies to exercise legislative and executive 
powers was not accomplished as in the Constitution finally 
adopted. The body known as the Council disappeared. 
For the first time the Senate was introduced as a body 
under that name, but it possessed both legislative powers 

* Writs still issued in the name of the King. 
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as one branch of the General Court, as now, and also 
formed the Executive Council. It, therefore, corresponded 
in its character to the Council as it had existed under the 
Charter. Part of its duties were to be legislative, part 
executive; it was to sit in the former capacity as a part 
of the General Court, and in the latter independently of the 
House of Representatives. The Governor and Lieutenant- 
Governor were both members of it,* and the Governor was 
constituted its President. The Senators were to be twenty- 
eight in number, from four districts, but chosen by the 
voters throughout the State. The mode of election was 
peculiar: first, there was to be a preliminary election in 
November, and the names of double the number of Senators 
from each district if so many were voted for, taking those 
who had the highest number, were to be sent to aU the 
towns of the State as a nomination list, from which at an 
election in May the Senators should be chosen. It was 
provided that the Governor should have no negative as 
Governor in any matter to be done by the Governor and 
Senate, but "an equal voice with any Senator on any 
question before them." 

This Constitution was submitted to the people, and was 
rejected by a vote of five to one. Several reasons contrib- 
uted to the result. There was a strong opinion that the 
Constitution should be framed by a convention called for 
that express purpose, and not by the members of the Legis- 
lature; it was also thought that a matter so fundamental 
should be delayed to a time of peace and greater quiet.f 

*The provision was that each should haye a <<8eat and yoice in the Senate.** 

t Boston Toted unanimously against the Constitution, was in favor of a conyen- 
tion for the purpose of preparing a new Constitution, and was further of opinion 
that a subject of so much importance should be postponed to a period of more 
tranquillity. Bradford, Vol. 2, p. 158. 
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But the strongest reasons for its rejection were doubtless 
found in the instrument itself. Its most vulnerable points 
were shown to be the absence of a bill of rights, tiie exer- 
cise of both legislative and executive powers by the Senate, 
and the participation of the Governor in legislative powers 
as a member of the Senate. Upon these grounds, it was 
attacked with great vigor by Theophilus Parsons, whose 
grasp of principles had already marked him for a leader of 
opinion in civil affairs. A bill of rights, said he, clearly 
ascertaining and defining the rights of conscience, and that 
security of person and property which every member in the 
State hath a right to expect from the supreme power thereof, 
ought to be settled and established previous to the ratifica- 
tion of any Constitution for the State ; it should define and 
ascertain for their protection the unalienable rights which 
government has no authority to take away or affect, and over 
which it has no control ; it should also ascertain the equiva- 
lent which every man receives as a consideration for such 
rights as are alienable, which he has surrendered. This 
equivalent, consisting principally in the security of his 
person and property, the distinguished thinker goes on to 
say, " is also unassailable by the Supreme power ; for, if the 
equivalent is taken back, those natural rights which were 
parted with to purchase it return to the original proprietor, 
as nothing is more true than that allegiance and protection 
are reciprocal." * Upon the ground that the Senate, while 
a legislative body, also participated in executive duties, and 
that the Governor, while the chief executive, also partici- 
pated in legislation as a member of the Senate, the attack 
(as at this day we should consider) was equally irresistible. 

•See the Essex Resolt, being the result adopted by a conyentioii of twelre towns 
in Essex County, held at Ipswich, written by T. Parsons. 
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The commingling of executive and legislative powers in the 
same persons could not afford, it was urged, the checks and 
balances arising from their separate exercise, and by their 
separate exercise alone could the independence of the execu- 
tive and of the legislature be secured. The mode of electing 
Senators by vote from tiie entire State was pointed out with 
objection. How, it was asked, are the inhabitants of Lincoln 
County to know the political merits of candidates from Berk- 
shire ? Other objections in principle and criticisms of detail 
were urged, and the discussion upon it laid broad foundations 
of understanding and judgment for the formation of the Con- 
stitution adopted tiie next year. 

Upon the rejection of the proposed Constitution, the 
General Court passed a resolution to take the sense of the 
people, in town meeting, whether it was expedient to frame 
a Constitution, and, if so, whether they would empower 
their representatives to vote to call a State Convention for 
the sole purpose of forming it ; and, both of these questions 
being determined in the afi&rmative, such Convention was 
called. It began its sittings September 1st, 1779, and 
completed its labors of preparing the draft of a Constitu- 
tion March 2d, 1780. The Convention then adjourned to 
June 7th, having made provision for taking the sense of 
the people upon the instrument, and, the same having been 
adopted by more than a two-thirds vote, the Convention 
assembled again at that time, and after declaring " the said 
form to be the Constitution of Government established by 
and for the Inhabitants of the State of Massachusetts Bay " 
concluded its sessions June 16th, 1780. 

This Constitution, being the last, was doubtless the most 
perfect of the State Constitutions.* It embraced the most 

•Jameson's The Constitational ConTentioii, §§ 166, 158. 
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mature views and judgment of John Adams, Samuel Adams, 
James Bowdoin, Theophilus Parsons, John Lowell, and many 
other strong and trained men. As every emergency brings 
the best men to the front, so this, which was a turning point 
in affairs, was not an exception. The draft was largely, we 
may believe, the work of John Adams. He arrived home 
from his first mission to Europe August 2d, and was chosen 
by the town seven days afterwards as a delegate. As a 
member of the committee and of the sub-committee to draft 
the instrument, the original draft is believed to have been 
mainly his. He sailed again upon his second mission Novem- 
ber 11th, and was not present at the consideration and final 
revision of the instrument. The document is chiefly remark- 
able for the division of powers, and for the checks and 
balances which it contains. In his own language : " There 
never was an example of such precautions as are taken 
by this wise and jealous people in the formation of their 
Government. None [no constitution] was ever made so 
perfectly upon the principle of the people's rights and 
equality. It is Locke, Sidney, Rousseau, and DeMably 
reduced to practice in the first instance."* And yet he 
was not one of those who believe that any instrument 
could be so perfect as to suit all future emergencies, and 
addressed the Convention in favor of periodical revisions. 
The objections applying to the rejected Constitution were 
obviated; the rights of the people not the subject of 
legislation were declared in a bill of rights ; the three 
departments were separated and placed in distinct hands, 
the Senate and House of Representatives were constituted 
the legislative department, without other powers, except in 
the impeachment of public officers, a distinct body to advise 

* Jobn Adams's Works, 4 : 216. 
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the Governor in the executive department was created and 
called by the old name of the Council, and the Governor 
and Lieutenant-Governor were restricted to the discharge 
of executive duties, and deprived of participation in legis- 
lation. A veto was given to the Executive as needful to 
preserve the independence of his department and prevent 
encroachment from the legislative department. 

Nevertheless, the Constitution did not go into effect with- 
out meeting serious opposition. Hostility had been enter- 
tained in the Convention towards an independent Executive 
head and a double legislative department, and this gained 
strength from the disturbed condition of affairs and the dis- 
tress among the people following the Revolution.* The 
clergy partook strongly of this feeling, and the Rev. Dr. 
Thacher, who was a delegate in the convention from Maiden, 
was the leader on the negative in the debate, " Whether 
there should be a Governor." He lived to be convinced that 
his opinions were erroneous, and to become warmly attached 
to those provisions of the Constitution which he had op- 
posed.! 

In the Constitution as originally adopted there was no 
provision for its revision and amendment, except in the year 
1795, in which year the people did not see fit to change it. 
The only method to effect a change was therefore by a con- 
vention from the people for that purpose. Twice in the 
history of this State have conventions been called for this 
purpose, — in 1820 and in 1853. The changes effected by 
that of 1820 were few ; among them a provision for effecting 
specific amendments to the Constitution by the action of two 
successive Legislatures approved by the subsequent vote of 

* John Adams's Works, 4 : 273. 

t lb, and Memoir of Dr. Thacher in Mass. Hist. Coll., 8 : 281. 
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the people. (Amendments, Art. 9.) Those proposed by 
the convention of 1853 were radical, but the draft failed of 
acceptance by the people by a very large majority. 
/The Constitution as adopted provided that there should 
be elected annually forty persons to be Councillors and Sen- 
ators, to be chosen from districts designated from time to 
time by the General CourtJ^the number from each district to 
be assigned according to the proportion of public taxes paid 
by said district, no person to be eligible who was not seized 
in his own right of a freehold within the Commonwealth of 
the value of £300 at least, or possessed of personal estate to 
the value of £600 at least, or of both to the same sum, and 
who had not been an inhabitant of the Commonwealth for 
five years immediately preceding his election, and was not at 
the time of his election an inhabitant of the district. ^It 
further provided that nine persons out of the forty persons 
returned as Councillors and Senators should be elected by 
the joint' ballot of the Senators and Representatives, assem- 
bled in one room, to be Councillors to advise the Governor 
in the executive part of the Government, and, if there should 
not be found upon the first choice the whole number of nine 
persons who would accept a seat in the Council, the defi- 
ciency should be made up from the people at large; and, 
that upon the election of Senators to be Councillors and 
their acceptance of the trust, their seats in the Senate should 
thereupon become vacant, and the remaining Senators consti- 
tute the Senate j| but not more than two Councillors should 
be chosen from any one district. Vacancies in the Senate, 
except those arising from the choice of Councillors from 
their number, were to be filled by the two branches from the 
two persons receiving the highest number of votes for Sen- 
ator and Councillor in the district for which the vacancy 
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existed, if there were so many, and, if not, at large. Six- 
teen Senators were to constitute a quorumJf It will be seen 
that this complicated arrangement for the choice and separa- 
tion of Councillors and Senators only affected the mode of 
selection; it did not trench upon the principle adopted by 
the Constitution, of their absolute independence after the 
separation was made. By an amendment adopted in 1840 
(Amendments, Art. 13), the Councillors were to be chosen, 
by joint convention of Senators and Representatives, from 
the people at large, the number of Senators was to be forty, 
and all property qualification for holding a seat in either 
branch of the General Court or in the Executive Council was 
taken away. And by Art. 16 of the Amendments adopted 
in 1855, the election of Councillors was devolved upon the 
people. By an amendment adopted in 1860 (Art. 24), any 
vacancy in the Senate is now filled by the people of the 
unrepresented district upon the order of a majority of Sen- 
ators elected. 

The first General Court under the Constitution convened 
at the Old State House in Boston, October 25th, 1780. 
The Senate organized by the choice of Thomas Cushing 
as President, and John Avery was appointed to record its 
doings until the General Court should " appoint a Secretary 
for the purpose." Avery was afterwards chosen by the Gen- 
eral Court Secretary of the Commonwealth. The records 
of the Senate commence in his handwriting, but soon after 
he became Secretary it was "ordered that William Baker, 
Jr., officiate as Clerk to the Senate in the absence of Mr. 
Avery," and for a time the record is partly in Mr. Baker's 
and partly in Mr. Avery's hand. It doubtless became 
apparent that the other duties of the latter would leave 
little time for his performance of the duties of recording 
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officer of the Senate, and soon Mr. Baker was chosen " Clerk 
to the Senate," and took an oath of office entered upon 
the record in a form which, after disuse for a considerable 
period, was restored to use in 1879. Even after this, parts 
of the record appear in Avery's hand. Many of the districts 
had failed to elect, and only nineteen Senators appeared 
at the opening. The two branches proceeded to fill the 
vacancies in the Senate, and also to elect from the Senators 
nine executive Councillors as provided by the Constitution. 
Among the persons elected to fill vacancies was James 
Bowdoin from Suffolk, elected to fill the vacancy caused 
by the declination of Charles Chauncy, who had been elected 
by the people. Bowdoin had been a candidate for Governor 
against Hancock at the first election. He declined the office 
of Senator, and also that of Lieutenant-Governor, to which 
he was afterwards chosen, there having been no election of 
Lieutenant-Governor by the people. Thomas Cushing was 
one of the nine members of the Senate chosen into the 
Council, and resigned his seat in the Senate to accept this 
office. He was afterwards elected Lieutenant-Governor, 
James Warren, who had been elected upon the declina- 
tion of Bowdoin, also having declined to serve. Jeremiah 
Powell, who had been chosen to fill the seat from Suffolk 
declined by Bowdoin, was elected President to succeed 
Cushing. Elbridge Gerry, who had been chosen a member 
from Essex, declined to serve, and Jonathan Greenleaf and 
Samuel Phillips, Jr., the latter the projector of the Academy 
at Andover, were chosen from that district. Mr. Phillips 
was a member of the Senate for twenty-one years and was 
its President for fifteen years, from 1785 to 1801, with the 
exception of one year; and his kinsman, John Phillips, was 
afterwards a member nineteen years and President ten years, 
from 1813 to 1823, and was the first Mayor of Boston. 
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This was a time requiring the constant activity of the 
leading men of the State in many directions. The Con- 
tinental Congress was in session, and many foremost citizens 
were charged with important trusts beyond our borders. 
Many men of distinction were therefore obliged to decline 
an election to the Senate or to resign their seats. Samuel 
Adams, whose inclination led him to prefer service at home, 
was in the Continental Congress. The next year he de- 
clined a seat in Congress to enter the Senate, and upon the 
resignation of President Powell, who had been chosen to 
the Council, was unanimously elected President, and con- 
tinued as such for five terms. But the first Senate was 
not without men of strength and mark. As finally organ- 
ized, after the filling of vacancies and the subtraction of 
Councillors, it included, as active members, Jeremiah Powell, 
Jabez Fisher, Josiah Stone, Abraham Fuller, Samuel Niles, 
Samuel Baker, John Pitts, Thomas Durfee, Joseph Dorr, 
Stephen Choate, Nathaniel Gorham, Ephraim Starkweather, 
Seth Washburn, Increase Sumner, Samuel Osgood, Solomon 
Freeman, George Williams, Eleazer Brooks, Samuel Mather, 
William Seaver, Charles Turner, Edward Cutts, Israel 
Nichols, Jedediah Preble, Jahleel Woodbridge, James 
Barker, Jonathan Greenleaf, Samuel Phillips, Caleb Strong, 
and Thomas Rice. The Rev. Samuel Cooper, the eloquent 
and cultivated minister of Brattle Street, the ardent patriot 
and friend of Franklin and Adams, preached to the General 
Court the election sermon, and was chosen by unanimous 
vote the first chaplain of the Senate. It has been pointedly 
said that " Massachusetts, though a member of a restricted 
confederation, was then practically a sovereign State at 
war." * The subjects of legislation were Recruits and Sup- 

* President Cogswell's opening address, 1879. 
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plies for the Army, the Board of War, State Vessels of War, 
State Currency, Old and New Emissions, Sale of the Confis- 
cated Estates of Absentees, Deserters, the Negotiations of 
the Enemy in Vermont, Commissioners to meet those of 
other States, Prisoners of War, Foreign Affairs, Courts 
Martial, State Lottery for Clothing the Army, Arms, Trial 
of Prize Causes, Bounties, Illegal Correspondence, State 
Clothier, Naval Board, Registration of Vessels, Communica- 
tions from General Washington, General Lincoln, Colonel 
Paul Revere, Governor Trumbull, Elisha Sheldon, Colonel 
of Second Regiment Light Dragoons, and John Laurens, 
Special Minister to the Court of Versailles. On Sunday, 
January 14th, 1781, the Senate was convened in conse- 
quence of a letter addressed to His Excellency the Gov- 
ernor, from His Excellency General Washington, informing 
of the revolt of the Pennsylvania line of the army, and 
urging measures to prevent the defection increasing, and 
there was a conference with the House attended also by 
General Knox. Throughout, the measures are mainly of 
war and not of peace. The Legislature was adjourned by 
the Governor December 4th, 1870, to January 3d, 1781, 
then sat until March 10th, and was adjourned to April 11th, 
and sat until May 19th of that year, — in all one hundred 
and forty-five days. 

It is interesting to observe that customs beginning with 
the first session have continued until the present time. A 
committee was appointed to arrange the seats of the Sena- 
tors according to their legislative seniority: the same prac- 
tice is still observed. The practice of choosing the preacher 
of the election sermon by alternation between the two 
Houses also began with the first session, and took its rise 
from the following resolve: "Resolved that it is highly 
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expedient for the General Court at their first meeting 
annually to attend Divine Service, as heretofore, and that 
the Reverend Gentleman to preach on future occasions be 
appointed by each House, alternately." Under this resolve 
Rev. Jonas Clark, of Lexington, the relative and adviser of 
Hancock, at whose house Hancock and Samuel Adams 
stayed on the night before the 17th of April, 1775, and 
going out from which Adams exclaimed "What a glorious 
morning is this!" was chosen to preach in 1781. 

The forms and modes of proceeding have undergone little 
change since the first. The proclamation of the Secretary 
that the Governor and Lieutenant-Governor had qualified 
by taking the oaths of office was then repeated from the 
balcony of the State House by the sheriff of Suffolk County. 
This is now dispensed with, but the firing of cannon on 
Boston Common at the present time perhaps sufficiently 
corresponds to it. With this exception, the formalities of 
legislative and executive proceedings and intercourse now 
employed in Massachusetts seem to vary little from those 
observed at the beginning. 

During the first session, James Bowdoin, Nathaniel Peaslee 
Sergeant, David Sewall, James Sullivan, Robert Treat 
Paine, and John Pickering, Esquires, were appointed by 
the General Court a commission to revise the laws ; and the 
selection of a seal for the State was referred to a committee 
whose recommendations were rejected, and the subject was 
afterwards committed to the Governor and Council. 

Soon after the organization of the government, a question 
arose as to the power of the Senate under the clause in 
the Constitution relating to money bills, which in various 
phases continued to the year 1879, when it was finally 
determined by an opinion of the Supreme Judicial Court, 
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given in answer to the requests of both branches. The 
provision in the Constitution is as follows: "All money 
bills shall originate in the House of Representatives; but 
the Senate may propose or concur with amendments, as on 
other biUs."— Chap. 1, Sect. 3, Art. 7.* 

The question, in all the forms in which it came up, turned 
upon the definition proper to be given to the phrase " money 
bills " as used in the Constitution. The principal question 
was whether that term applied alone to bills for raising a 
revenue, or extended also to bills disbursing it. It was 
conceded that tax-bills, and all measures designed to raise 
money and place it in the treasury, must originate in the 
House of Representatives ; but the Senate contended that it 
had an equal right with the House in originating bills 
appropriating or disbursing money. The two Houses took 
different views of this subject, and the controversy, though 
subsiding from 1783 to 1868, was vigorous and earnest 
before and after that period. Each side was tenacious. 
Some have attributed this to a spirit of jealousy between 
the two branches, but the better view is that it came from 
that jealousy of rights which is the duty of freemen, and in 
which consists the safety and balance of our system, rather 
than from a spirit of rivalry or opposition. It is to the 
credit both of the Senate and House of Representatives that 
a subject of so great importance was not allowed to be 
decided either way unchallenged by the opposite view. 

At the first session after the adoption of the Constitution, 



*The proposed Ck>nstitution of 1779 provided as follows : "Bach [branch] shall 
have an equal right to originate or reject any bill, resolve, or order, or to propose 
amendments to the same, excepting bills and resolves levying and granting money 
or other property of the State, which shall originate in the House of Representatives 
only, and be concurred or non-concurred in whole by the Senate.*'— Art. XIV. See 
the remarks in the Opinions of the Justices on this,— Senate Journal, 1878, p. 651. 
See also the remarks upon the meaning and use of the word " grant." Ih, 
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the question arose whether a bill for settling the valuations 
of the towns, and the proportion of ratable property in 
them, could originate in the Senate; and it is curious to 
find that, February 13th, 1781, the Senate passed an order, 
which was concurred in by the House, February 20th, 
directing the Judges of the Supreme Judicial Court to 
deliver their respective opinions upon the question to each 
House of the Legislature, on or before the twenty-second 
day of February. 

On February 22d, 1781, the Justices came personally into 
the Senate and delivered their opinions seriatim in writing, 
deciding that, under the Constitution, the Senate had an 
equal right with the House of Representatives to originate 
the inquiry proposed.* 

While the language used by the Judges in their opinions 
in this matter, and especially by Chief Justice Cushing, 
enables us to discover what their opinions were upon the 
main question, yet the decision was limited to the subject 
upon which it was given, and did not cover the full inquiry. 
The Chief Justice said, " I suppose a money bill to be a bill 
imposing a direct tax upon the people."! His opinion upon 
such a subject was especially valuable. He and his asso- 
ciates had been members of the convention which framed 
the Constitution. He was a member of the highest judicial 
tribunal of the Province and State from 1772 to 1789, and 
was appointed by President Washington the first Associate 
Justice, and afterwards Chief Justice, of the Supreme Court 
of the United States, but declined the latter ofl&ce. 

The broad question was soon directly raised. " On June 

*See these opinions printed in Senate Doc. for 1878, No. 263, and also in the 
Appendix to 126 Mass. Reports. 

t Vide Opinion of Justices, 126 Mass. 696. 
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5th, 1783, a resolve 'granting £S 18«. 6d. to Samuel 
Hinckley, in full for conveying letters from the Sheriff of 
Hampshire to the General Court,' was passed by the Senate, 
and sent down for concurrence. The House non-concurred, 
and referred the account of Mr. Hinckley to a committee, 
and afterwards originated and sent up a like resolve. On 
June 13th, according to an entry in the Senate Journal, 
*the question being put, whether it be the opinion of the 
Senate that a bill or resolve for granting money out of the 
public treasury may originate in the Senate,' that clause in 
the Constitution, 'all money bills shall originate in the 
House of Representatives,' notwithstanding, *it passed in 
the affirmative, seventeen out of twenty.' On June 20th, 
both Houses appointed committees of conference upon the 
subject of the resolve, the chairman of the committee on 
the part of the House being Theodore Sedgwick, afterwards 
Speaker of the National House of Representatives, and a 
Justice of the Supreme Judicial Court of the Common- 
wealth. On July 4th, this committee reported to the Senate 
as follows: 'Considering the multiplicity and importance 
of the public business now before the General Court neces- 
sary to be immediately attended to, and the near approach 
of a recess thereof, that, during the remainder of the present 
session of the General Court, all grants shall originate in 
the House of Representatives, but that the question of 
privilege and right shall not be considered as affected by 
this agreement, but shall be open for future discussion ; and 
that this agreement shall be entered on the journals of both 
Houses.' This report was amended by striking out the 
words ' the House of Representatives,' and inserting ' either 
House,' and in this form was sent to the House for con- 
currence. The House refused to concur, and the Legis- 
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lature adjourned without further action on the subject. On 
September 24th the same Legislature met again, and on 
October 9th the House passed a resolve substantially like 
the original resolve of the Senate, in which the Senate 
non-concurred. On October 14th, as is stated in the House 
journal, the House took into consideration the right of the 
two branches of the Legislature to originate the grant of 
moneys, and the following was made a question: namely, 
* Whether an order for the payment of any moneys for 
services, as done agreeably to an establishment by the 
General Court, can constitutionally originate in the Honor- 
able Senate ? Which was voted in the affirmative, ninety- 
five members present, sixty-two yeas.' On October 17th, 
the House sent up a message to the Senate, requesting them 
to send down the account of Mr. Hinckley and the resolve 
of the Senate thereon ; and, the same having been brought 
down, 'the House reconsidered their respective votes of 
non-concurrence, and concurred with the original vote of 
the Senate, granting to the accountant £S 18«. 6rf.' And 
on the same day the resolve was approved by Governor 
Hancock. Samuel Adams was then President of the 
Senate; and he and twelve other Senators, including the 
three members of the Senate Committee of Conference, had 
been members of the Convention that framed the Constitu- 
tion of 1780 ; and in the House of Representatives, besides 
Theodore Sedgwick, were James Sullivan, Tristram Dalton, 
Wmiam Phillips, Rufus King, and Nathan Dane." * 

On March 11th, 1785, the Senate entered upon its journal 
a protest against the direction of a message concerning the 
pay of delegates in Congress by the Lieutenant-Governor 

*Tliis statement of facts is taken from Opinion of the Justices, 1878, Senate 
Journal, 1878, p. 566 ; 126 Mass. Rep. 597. 
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to the House of Representatives, because it was the right 
of the Senate equally with the House to originate grants 
of money, and the message should have been addressed to 
both Houses. 

From 1783 to 1868 the power to originate bills appro- 
priating money was habitually exercised by the Senate as 
well as by the House. In 1867, the opinion of President 
Upham was sought by the Senate upon its power to 
originate a resolve to refund certain over-paid taxes, and 
was given, to the effect that such resolve could originate 
in the Senate, and that in ^^ abstaining from bills raising 
money" the Senate met the constitutional provision, but 
there was no question at issue with the other branch. In 
1868, resolves in favor of Stephen I. Newman, and others, 
granting money, originated in the Senate and were sent to 
the House of Representatives. They were there held to 
be money bills in accordance with an elaborate ruling by 
Mr. Speaker Jewell, and the House declined to entertain 
them, and sent a message to the Senate to this effect. No 
lapse of time, said Mr. Jewell, no length of assent could 
diminish or enlarge the constitutional functions of either 
branch. The message was referred in the Senate to a 
special committee, which submitted a report sustaining the 
right of the Senate to originate the resolves. In 1869, the 
same question was raised in the Senate, and a very elaborate 
opinion was given upon it by President Pitman, sustaining 
the right of the Senate to originate appropriation bills. 
The opinion of Mr. Speaker Jewell was sustained by that 
of Mr. Speaker Long, and that of President Pitman by an 
elaborate opinion of President Cogswell, both in 1878. 
During the ten years, from 1868 to 1878, in some instances 
where appropriation bills originating in the Senate were 
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rejected by the House other bills of precisely the same 
tenor were immediately originated by the House and sent 
to the Senate, thus securing the measure and avoiding the 
question of right in the Senate to originate it; but the 
Senate, in assertion of its claim, not unfrequently refused 
to pass such new bills originated by the House. In other 
instances of rejection by the House, its committees were 
instructed to include the provisions of the rejected bill in 
a general appropriation bill. By such means, and sometimes 
at the loss of a measure desired by both Houses, each branch 
avoided acquiescence in the claim of the other. But it 
became obvious to both that the final settlement of the 
question, in its broadest scope, by the highest judicial 
tribunal, was in the greatest degree desirable from every 
consideration. Accordingly, both branches, at the session 
of 1878, passed resolutions requesting such opinion upon 
the two cases which had arisen at that session. 

The opinion of the Supreme Judicial Court, dated 
December 31st, 1878, was delivered to the Senate and 
House in duplicate, in response to this request, on the first 
day of the session of 1879. It first reviews the history of 
the usage of the English Parliament before 1780, and comes 
to the result that "it cannot be considered to have been 
settled in England before 1780, when the Constitution of 
the Commonwealth of Massachusetts was adopted ; that the 
appropriation to particular objects, of money in the Treasury 
or Exchequer of the Sovereign, belonged exclusively to the 
House of Commons, and that bills for such appropriation 
must originate in that House."* It next considers, as a 
matter "quite as important ... in its bearing upon the 
true construction of our Constitution," the comparative 

* The modem doctrine in Bngland is different. 
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powers and privileges of the two branches of the Legis- 
lature of the Colony and Province of Massachusetts Bay. 
In making this inquiry, the opinion goes back to the objec- 
tion of the leading inhabitants of Watertown, in 1632, to 
being taxed for the purpose of fortifying Newtown, "that 
it was not safe to pay moneys after that sort, for fear of 
bringing themselves and posterity into bondage " ; but upon 
being summoned before Governor Winthrop and the Assist- 
ants, and " understanding that this Government was in the 
nature of a Parliament, and that no Assistant could be 
chosen but by the freemen who had power likewise to 
remove the Assistants and put in others," they " were per- 
fectly satisfied." "If there had been in the Colonial and 
Provincial Governments," says the opinion, "a consistent, 
uninterrupted, and uncontested usage for a long course of 
years," this "might have colored the meaning of the lan- 
guage of the Constitution adopted at the Revolution. But 
so far as we can judge, from the means at our command, the 
precedents of the time of the Province fall far short of 
proving that the House of Representatives habitually exer- 
cised in Massachusetts the privileges claimed by the House 
of Commons in England, or that it was the settled doctrine 
that a bill appropriating money from the Province treasury, 
and not in terms or effect imposing any tax upon the people, 
must originate in the House of Representatives." The Jus- 
tices next consider the question of the meaning of the words 
"money bills," as they must be presumed to have been 
understood and used by the framers of the Constitution 
and in subsequent interpretation, and, after considering the 
same, say, "The conclusion appears to us inevitable that 
the construction undoubtedly assumed by the Justices of the 
Supreme Judicial Court in advising the two Houses of 
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the Legislature in 1781, and deliberately considered and 
determined by concurrent action of the Senate and House 
of Representatives two years later, and acquiesced in with- 
out further contest for eighty-five years afterwards, must be 
deemed to have been thereby established as the true con- 
struction of the Constitution." 

The conclusion of the exhaustive opinion of the Justices is 
as follows : " The result is that, having regard to the history 
of the subject, to the settled meaning of the words ' money 
bills ' at the time of the adoption of the Constitution of the 
Commonwealth, and to the contemporaneous construction of 
that Constitution by the Justices of the Supreme Judicial 
Court, and by both Houses of the Legislature, affirmed by a 
continuous and uniform practice of eighty-five years, we are 
of opinion that the exclusive constitutional privilege of the 
House of Representatives to originate money bills is limited 
to bills that transfer money or property from the people to 
the State, and does not include bills that appropriate money 
from the treasury of the Commonwealth to particular uses 
of the Government, or bestow it upon individuals or cor- 
porations." 

Thus was the question settled. 

No picture of forensic contest is better worth painting in 
apt language of description than the great scene in the 
Senate presented by the trial of Judge Prescott ; and yet 
how few know that it took place! Time has made more 
impressive the magnificent conception of Mr. Webster in his 
closing argument for the accused: "Yet, sir, a few years will 
carry him far beyond the reach of the consequences of this 
trial. These same years will bear away, also, in their rapid 
flight, those who prosecute and those who judge him. But 
the community remains. The Commonwealth, we trust, will 
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be perpetual. She is yet in her youth, as a free and inde- 
pendent State, and, by analogy to the life of individuals, may 
be said to be in that period of her existence when principles 
of action are adopted, and character is formed. The re- 
spondent will not be the principal sufferer, if he should here 
fall a victim to charges of undefined and undefinable offences, 
to loose notions of constitutional law, or novel rules of 
evidence. By the necessary retribution of things, the evU 
of such a course would fall most heavily on the State which 
should pursue it, by shaking its character for justice, and 
impairing its principles of constitutional liberty." The 
defendant was the Judge of Probate for the County of 
Middlesex, and was impeached by the House of Repre- 
sentatives for extortion and oppression in office. The 
impeachment was presented to the Senate, February 2d, 
1821, and the defendant brought to the bar of the Senate for 
trial April 18th. The managers on the part of the House 
of Representatives were John Glen King, Levi Lincoln, 
William Baylies, Warren Button, Samuel P. P. Fay, Lemuel 
Shaw, and Sherman Leland, members of the House. The 
counsel for the accused were William Prescott, George 
Blake, Daniel Webster, Samuel Hoar, Samuel Hubbard, and 
Augustus Peabody. 

The trial was presided over by the Hon. John Phillips, 
then President of the Senate, and occupied until April 28th. 
There were fifteen articles of impeachment, and the defend- 
ant was found guilty upon two articles, and not guilty 
upon the remainder ; and judgment was pronounced, remov- 
ing him from the office of Judge of Probate. In giving his 
vote upon each article, each Senator rose in his place as his 
name was called and the question propounded, and answered 
guilty or not guilty. 
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The sentiment quoted from Mr. Webster animated his 
whole address, which closed with the magnificent peroration, 
" I hold up before him the broad shield of the Constitution ; 
if through that he be pierced and fall, he will be but one 
sufferer in a common catastrophe." On the part of the 
managers, Lemuel Shaw took the leading part, though, as 
he stated, the duty had unexpectedly devolved upon him, 
and exhibited great strength and compactness of argument, 
great skill upon questions of evidence, and great knowledge 
of the law and power of applying it. It is well known that 
Mr. Shaw's appointment as Chief Justice was largely due 
to the suggestion of Mr. Webster, and was accepted by Mr. 
Shaw only after persistent urgency on Mr. Webster's part. 
"Massachusetts is indebted to me for one thing, if for 
nothing else," said Mr. Webster, " I have been the cause of 
giving her a Chief Justice to her highest Court for more 
than a quarter of a century."* It was in such contests 
as that presented in the trial of Prescott that each had met 
a foe worthy of the other, and that Mr. Webster discovered 
those qualities in his opponent which made him refuse to 
take a negative answer. It was here also that L^vi Lincoln, 
then manager with Mr. Shaw on the part of the House of 
Representatives, but afterwards the Governor who appointed 
him Chief Justice, witnessed the same great qualifications 
for that office. 

The Presidents of the Senate, and the clerks of that 
branch, with their terms of office, have been as follows : — 

PRESIDENTS. 
Thomas Gushing, resigned, 



Jeremiah Powell, * 

Jeremiah Powell, resigned, ) 

^ . ^ [ 1781 

Samuel Adams, ) 

^Beminiscences of Webster, by Peter Harvey ; pp. 127, 128. 



Digitized by VjOOQ IC 



47 

Samubl Adams, 1782-84 

Samuel Adams, resigned, 



Samuel Phillips, Jr., * 

Samuel Phillips, Jr., 1786 

Samuel Adams, 1787 

Samuel Phillips, Jr.,* 1788-1800 

David Cobb, 1801-04 

Harrison Gray Otis, 1805 

John Bacon, 1806 

Samuel Dana, 1807 

Harrison Gray Otis, 1808-10 

Samuel Dana, 1811-12 

John Phillips, 1813-22 

Nathaniel Silsbee, 1823-25 

John Mills, 1826-27 

Sherman Leland, 1828 

Samuel Lathrop, 1829-30 

Leverett Saltonstall, 1831 

William Thorndike, 1832 

Benj. T. Pickman, 1833-34 

Benj. T. Pickman, deceased, 



, 1835 

George Bliss. 

Horace Mann, 1836-37 

Myron Lawrence, 1838-39 

Daniel P. King, 1840-41 

JosiAH QuiNCY, Jr., 1842 

Phineas W. Leland, resigned, 



, 1843 

Frederick Robinson, 

JosiAH QuiNCY, Jr., 1844 

Levi Lincoln, 1845 

William B. Calhoun, 1846-47 

Zeno Scudder, 1848 

Joseph Bell, 1849 

Marshall P. Wilder, 1850 

Henry Wilson, 1851-52 

Charles H. Warren, 1858 

* After 1790, he ceased to be junior by the death of his father. 
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Charles Edward Cook, 1854 

Henry W. Benchley, 1855 

Elihu C. Baker, 1856 

Charles W. Upham, 1857-58 

Charles A. Phelps, 1859-60 

William Claflin, 1861 

John H. Clifford, 1862 

Jonathan E. Field, 1863-65 

Joseph A. Pond, 1866-67 

George O. Brastow, 1868 

Robert C. Pitman, resignedy ) 
George O. Brastow, ) 

Horace H. Coolidgb, 1870-72 

George B. Loring, 1873-76 

John B. D. Cogswell, 1877-79 

Robert R. Bishop, 1880-82 

CLERKS. 

William Baker, Jr., 1780-84 

Samuel Cooper, 1785-95 

Edward McLanb, 1796-99 

Edward Payne Hayman, 1800 

George Eliot Vaughan, 1801-02 

Wendell Davis, 1803-05 

John D. Dunbar, 1806-07 

Nathaniel Coffin, 1808-10 

Marcus Morton, 1811-12 

Samuel F. McCleary, 1813-21 

Samuel F. Lyman, 1822 

Paul Willard, 1823-29 

Charles Calhoun, 1830-42 

Lewis Josselyn, 1843 

Charles Calhoun, 1844-50 

Clauncey L. Knapp, 1851 

Francis H. Underwood, 1852 

Charles Calhoun, 1853-54 

Peter L. Cox, 1855-57 

Stephen N. Gifford, 1858-82 



Digitized by VjOOQIC 



49 

In a sketch like this it would be interesting to give in 
some detail, if it were possible, the personal history of the 
Senate ; to speak of its heated discussions and its great 
debates, and there have been many ; to speak of it as 
maturing the statutes of peace, and as a factor in times of 
war ; to recount the progress of great measures ; to narrate 
anecdote and portray characteristics. But such an attempt 
would be difficult, and the result the merest glimmering as 
compared with the whole. How much of tradition, of story, 
of personal and unrecorded knowledge, goes out with every 
life and every generation! We live, carrying the recollec- 
tion of our own associates and associations : little descends 
to enable one to present a picture of personal life in even 
the generation before his own. And a result which must 
be so fragmentary had best not be attempted : it would of 
necessity be unjust as well as imperfect. 

Nothing of this nature has been undertaken in the present 
sketch. The attempt has been rather to trace by what 
influences in history the character of the Senate as a part 
of our Government has been moulded. If this has been 
in any degree accomplished, it has also revealed, but left 
untouched, other fields of interesting and delightful inquiry. 
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